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STATEMENT OF THE CASE
Nature Of The Case
Mark Andrew Wing appeals from

his judgment of conviction for

aggravated assault. He challenges the denial of his motion to withdraw his guilty
plea.

Statement Of The Facts And Course Of The Proceedings
Several witnesses saw Wing chase Aaron Fulk through a trailer park,
attempting to decapitate him with a sword or machete. (PSI, pp. 2-3.) Wing then
aggressively resisted arrest both physically and verbally.

(Id.)

According to

Wing, Fulk confronted him with a knife, so he used a "knife that was bigger" to
chase off Fulk, after which the police "attacted [sic]" and "arrested" him. (PSI, p.
3.)

The state charged Wing with attempted murder and obstructing a police
officer. (R., pp. 61-62.) The case proceeded to jury trial, but the district court
declared a mistrial when inadmissible evidence was mentioned by a witness.
(R., pp. 164-66.) A few days after the mistrial, the parties settled the case with a

plea agreement by which Wing pied guilty to aggravated assault. (R., pp. 16772; Tr., p. 4, L. 2 - p. 22, L. 9.)
On the day scheduled for sentencing, Wing, through counsel, filed a
motion to continue.

(R., pp. 170 (scheduling sentencing for 12/15/10), 175-76

(motion to continue).) The first stated basis for the motion was that Wing had
"directed counsel to file a motion to withdraw his plea of guilty" and counsel
needed "additional time to draft the motion."
1

(R., p. 175.)

The motion

acknowledged that Wing and counsel had received the PSI "this week," but
asserted there had not been "enough time to meaningfully review the document."
(R., p. 175. 1 ) Finally, the defense needed additional time to acquire and review

medical records for sentencing.

(R., pp. 175-76.)

The court granted the

continuance. (R., pp. 177-78.)
Wing, with new counsel, moved to withdraw his guilty plea. (R., pp. 17980.) The basis of his motion is that he thought that his attorney had failed to
contact a potential trial witness. (Tr., p. 29, L. 21 - p. 32, L. 13.) The district
court ultimately denied the motion, finding that Wing had failed to meet his
burden of proving a just reason to withdraw the plea. (Tr., p. 45, L. 9 - p. 47, L.
22.)
The case proceeded to sentencing, after which the district court entered
judgment. (R., pp. 189-91.) Wing filed a notice of appeal timely from entry of
judgment. (R., p. VII.)

1

The PSI is file stamped on December 10, 2010 (PSI, p. 1), five days before the
scheduled sentencing hearing and filing of the motion to continue.
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ISSUE
Wing states the issue on appeal as:
Did the district court abuse its discretion when it denied Mr.
Wing's motion to withdraw his Alford plea?
(Appellant's brief, p. 4.)
The state rephrases the issue as:
Does Wing's argument, that the district court was required to accept his
opinion testimony as truth, fail to demonstrate error?

3

ARGUMENT
Wing's Argument That The District Court Was Required To Accept His Opinion
As Truth Is Without Merit
A.

Introduction
The district court held that Wing had the "burden to prove a just reason [to

withdraw the plea]. He hasn't done that." (Tr., p. 46, Ls. 20-22.) Wing claims
the district court erred for two reasons. First, he argues that "his uncontroverted
testimony that his attorney did not contact a favorable witness supplied a 'just
cause' for him to withdraw his Alford plea." (Appellant's brief, p. 7.) Second, he
argues that the court should not have in any way considered the fact that Wing in
fact benefited from the plea agreement.

(Appellant's brief, p. 7.)

These

arguments are without merit. First, although Wing offered his opinion that his trial
counsel failed to contact a favorable defense witness, he presented only his
opinion and no actual evidence supporting this allegation.

Second, Wing has

failed to demonstrate that a court may not consider the benefit (or lack thereof) of
a plea bargain to a defendant in ascertaining if there is just cause for withdrawal
of the guilty plea.

B.

Standard Of Review
"Appellate review of the denial of a motion to withdraw a plea is limited to

whether the district court exercised sound judicial discretion as distinguished
from arbitrary action." State v. Hanslovan, 147 Idaho 530, 535-536, 211 P.3d
775, 780-781 (Ct. App. 2008) (citing State v. McFarland, 130 Idaho 358, 362, 941
P .2d 330, 334 (Ct. App. 1997)). An appellate court will defer to the trial court's
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factual findings if they are supported by substantial competent evidence. State v.
Holland, 135 Idaho 159, 15 P.3d 1167 (2000); Gabourie v. State, 125 Idaho 254,
869 P.2d 571 (Ct. App. 1994).

C.

Wing Has Failed To Demonstrate That The District Court Abused Its
Discretion
A motion to withdraw a guilty plea after sentencing should be granted only

to "correct manifest injustice." I.C.R. 33(c). A motion made before sentencing
may be liberally granted, but must be granted only if the defendant proves either
that the plea was not knowingly, intelligently and voluntarily made or that there is
another just reason for withdrawal of the guilty plea.

State v. Hanslovan, 147

Idaho 530, 535-36, 211 P.3d 775, 780-81 (Ct. App. 2008) (citing State v.
Rodriguez, 118 Idaho 957, 959, 801 P.2d 1308, 1310 (Ct. App. 1990)). "[T]he
good faith, credibility, and weight of the defendant's assertions in support of his
motion to withdraw his plea are matters for the trial court to decide." Hanslovan,
147 Idaho at 537, 211 P.3d at 782 (citations omitted).
Wing's stated reason for wishing to withdraw his plea was that he did not
feel he was guilty, his attorney failed to contact a potential defense witness, and
had the witness been contacted Wing would not have pied guilty. (Tr., p. 30, L. 8
- p. 32, L. 13.) The court rejected this claim of a just reason because it did not
"have any proof as to this witness." (Tr., p. 46, Ls. 6-7.) Because Wing failed to
present any evidence of how this alleged witness' testimony would have
influenced the decision to plead guilty or justified Wing's belief that he was in fact
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not guilty Wing failed to meet his burden of proving a just reason to withdraw his
plea. (Tr., p. 46, Ls. 8-22.)
The record supports this conclusion.

Wing testified that he gave his

counsel a list of witnesses, which included an unnamed neighbor, in order to
prepare for trial.

(Tr., p. 30, Ls. 16-24.)

Counsel informed Wing that they

contacted the neighbor, but the neighbor stated that at the time in question Wing
was "wreaking [sic] of alcohol" and was "drunk." (Tr., p. 30, L. 24 - p. 31, L. 3.)
Replacement counsel, perhaps for ethical reasons, asked questions indicating
that he contacted the witness, the witness said substantially the same thing to
him as to trial counsel, and that he so informed Wing.

(Tr., p. 31, Ls. 9-21.)

Wing nevertheless persisted in testifying he did not believe the witness would
have testified that Wing was drunk. (Tr., p. 31, Ls. 4-11.) He instead believed
that the neighbor's testimony would have helped his case. (Tr., p. 31, L. 25 - p.
32, L. 2.) Because trial counsel's representation of what the neighbor said was
different than his own expectations, Wing believed that his trial counsel had not
talked to the neighbor. (Tr., p. 32, Ls. 3-10.)
Absent from the record is any evidence (other than Wing's speculation)
that trial counsel or her investigator did not in fact talk to the neighbor; what the
neighbor actually told trial counsel or the investigator; or what the neighbor would
have testified to if called at trial. The district court correctly concluded that there
was no evidence that the testimony of the neighbor witness would have actually
supported the defense or reasonably influenced the decision of whether to plead
guilty.
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Wing does not address the district court's rationale.

Instead, he argues

that because his testimony was "uncontroverted" the district court was required to
accept as fact that "his attorney did not contact a favorable witness." (Appellant's
brief, p. 7.)

This argument fails because there was no actual evidence, as

opposed to Wing's speculative opinion, that trial counsel failed to contact the
witness.
Next, Wing claims that the trial court erred by considering as a factor
whether the plea agreement benefited Wing. (Appellant's brief, p. 7; see also Tr.,
p. 46, L. 23 - p. 47, L. 24.) Wing cites no law supporting this argument. A court
may consider several factors, such as good faith in bringing the motion, in
determining whether an asserted cause to withdraw the plea is "just."

See

Hanslovan, 147 Idaho at 537, 211 P.3d at 782. Wing's claim was essentially that
new information indicated that his plea agreement was not as much of a benefit
as he initially believed. It would be inconsistent to hold that the court erred by
considering the opposite; that the agreement did in fact benefit Wing. In short,
Wing has failed to show that a district court tasked with determining whether a
cause to allow a defendant to withdraw from a plea agreement is just abuses its
discretion by considering the relative benefits to the parties of that agreement.
Wing presented no evidence, much less credible evidence, that his
defense was in fact better than he was led to believe by trial counsel. Having
failed to present any evidence supporting his alleged just cause, Wing has failed
to show an abuse of discretion by the trial court in denying his motion to withdraw
his guilty plea.
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CONCLUSION
The state respectfully requests this Court to affirm the district court's order
denying the motion to withdraw the guilty plea.

DATED this 9th day of December, 2011.
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